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This is the Reply of Shellee F. Davis to the Exceptions of ORA Broadcasting

Corp., Wilburn Industries, Inc., David A. Ringer, and Ohio Radio Associates. As seen

herein, no financial issue should be designated in this proceeding. Davis has acquired

a reasonable assurance of financing from the Huntington Bank which far exceeds her

budgetary needs, and which clearly is not a mere "accommodation" from the fmancial

institution. Moreover, Davis insofar as Davis has proposed to divest herself of her

existing business, Davis is entitled to 100" integration credit -- none of the arguments

presented by the other parties show that Davis can be prevented from either selling her

existing business, Britt Business Systems, or if necessary, closing its doors and ceasing

its operations, in order to effectuate her integration pledge in this proceeding. Finally,

as seen herein, no site availability or misrepresentation issues are warranted, as well.

The site designated in Davis' application remains available for her use, and she been

truthful and honest in all her dealings with the Commission.

Davis is the superior applicant in this proceeding. Consequently, her application

should be granted.
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REPLY TO EXCEPTIONS

Shellee F. Davis ("Davis"), by her attorney, pursuant to Section 1.277(c) of the Commission's

Rules, hereby submits her Reply to the "Exceptions to Initial Decision" filed by Ohio Radio Associates

("ORA") ("ORA Exceptions"), "Exceptions to InitIal Decision" filed by David A. Ringer ("Ringer")

("Ringer Exceptions"), "Exceptions and Brief" filed hy Wilburn Industries, Inc. ("WII") ("WH

Exceptions"), and "Exceptions of ASF Broadcasting Corporation" filed by ASF Broadcasting Corporation

("ASF") ("ASF Exceptions"). With respect thereto, the following is stated:

1. The Presiding Judge in this proceeding has determined that Davis is the comparatively superior

applicant in this proceeding. Initial Decision of Admmistrative Law Judge Walter C. Miller, FCC 93D-22

(AU, Nov. 18, 1993) ("m"). As seen in the "Consolidated Brief in Support of Initial Decision and

Contingent Exceptions of SheUee F. Davis," this decision was entirely in accord with prevailing

Commission precedent and policy. The other parties in this proceeding seek reversal of that m, in each

and every instance, through an incomplete recitation of applicable facts and law pertinent to each issue

raised. For the reasons seen below, the parties' Ex(ephons should be denied, and the Initial Decision in

this proceeding should be affirmed. J

NQ Financial Issue Against Davis is Warranted

2. ASF, ORA, and WII 2 argue that the Presiding Judge erred in denying WI!'s request for

designation of a financial issue in this proceeding. ASF Exceptions at 3; ORA Exceptions at 7; WII

Exceptions at 2. Those parties argue that Davis has obtained a mere "accommodation letter" to support

her financial qualifications.

3. The parties misstate the facts. Davis filed her application in December 1991 after securing

from Mid-Ohio Communications, former licensee of Station WBBY-FM, a commitment to lease to her its

tower, its studio, and "some or aU" of the equipment contained on a lengthy equipment list. Davis

1 The subsequent histories of all cases cited herein are contained in the Table of Authorities being filed
herewith.

2 As WII concedes, WH's Exceptions do not contain citations to testimony to which it refers. See WII
Exceptions at 3 n.2. "[Section 1.277(a) does not permit] references to earlier filed pleadings which contain
transcript references nor incorporation by reference of earlier filed pleadings which contains those references. "
Nuance Corp., 47 R.R.2d 1405 (Rev. Bd. 1980). Thus, much of WI!'s briefs must be disregarded as deficient.
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estimated her first three month eJ:peoses. her IdditiOlll1 coutnIction COlts <1t.£. to purchase a directional

antenna and auxiliary power aeoeraUnl equiplDlmt wbidl is DOt beiDa supplied by Mid-Ohio, miscellaneous

other costs and equipment, debt service, and proeecutin,lDd eqineerinacosts), and the costs for additional

equipment to construct the statiOll whi<:h -may DOt- be -.Ie av.nable Mid-Ohio, to be $289,496. Davis

initially had available to her $300,000 in commiuecl fuads (coaaistina of a reaBODable assurance of

$250,000 from the Huntinatoa Bank and $SO,OOO from henoIt) to IICOOJDJIIOClate even her worst-case

budget. No reliance was placed on the Mid-obio CoJlllllUDicatioDslFry letter to support her financial

qualifications estimate of $289,496. g. wn Reply Bxceptions at S n.S. She obtained that assurance of

the availability of funds from Huntington Bank after coatlctina Mr. Ralph Frasier, a Vice President of

Huntington Bank, submittina a request, submitting finaDcial information to him, and discussing the project

with him.3 Later, in order to ensure the availability of additional funds to operate Wsmd simply three

months, Huntinatoa Bank agreed to increase the amount of funds available to Davis to $3S0,()()()4 which,

when coupled with the funds she personally committed to contribute to the project, provides her with the

availability of funding in the amount of $400,000, which is over $100,000 over even her worst-case

budgetary needs. If (18 is believed will be the cae) most or all of the Mid-Ohio equipment can indeed

still be leased from Mid-Ohio at the time the permit is awarded in this proceeding, assurances for funding

which are over $200,000 in excess of her immediate budgetary needs have been secured. In either event,

Davis has secured assurances of sufficient funds to CODStruct and initially operate her station.

3 As wn notes, BancObio initially also waslppl'Oldaecl Mout the Io8D by Davis, but contrary to wn's
claims, there is DO evidence that it bIB my more of m -flIIIbIillled relatioasbip- with her tban Huntinaton Bank.
Cf. ASF Exceptions at 8. 'I'here is no evidence that BancObio was Illy more familiar with her overall finances
than Huntington Bank, that she had a leoJthier relltioalhip with that institution, that she decided not to use that
institution simply because it reqllellted additioaal informatiOll, or tUt her -only previous contact- with
Huntington was in conjunction with her money market 1CCOUDt. ASP Exceptions at 4; wn Exceptions at 3 n.l.
As Ms. Davis testified, no 10lD was seriously pursued with that institution due to Ms. Davis' past dissatisfaction
with that institution. Davis Opposition, Attachmeat 2 at TR 42. Contrary to ORA's claim, DO 10lD was
"rejected. - ~. ORA Bxceptions at 125.

4 This figure WIB listed 18 $300,000 in Davia' Nuda 9, 1992 .......ment which was filed as a matter of
right under the rules. The letter was in actIWity iD the~ of $350,000. a. Davis Oppositioa at
Attachment 2. Insofar 18 Davis filed III ameadmeat as a ..... of ript to increue her available funding, under
Scioto Broadcasters, 6 FCC Red 1893 (1991), the revised funding proposal would be the relevant funding to
examine.
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4. The bottom-line question that i. pertiDeat with reptd to a request for the desipatiOll of a

financial issue is - does the petIOIl or iDltitutiOll OIl whiell the applicant is relying have a -present firm

intention- to provide the necessary fuDda. At. the Review .... bas noted, it often is difficult to aacertain

whether such a -firm intention- exists based simply upon the review of bank letters, and thus oftentimes

it is necessary for the Commission to determine whether it can infer that a letter conveys -reasonable

assurance- only after review of the quality and leoath of the put business dealings of the parties or a

review of the information provided to the person or institution. Scioto Broadcasters, 5 FCC Red 5158

(Rev. Bd. 1990).

5. Here, no -inference- based simply upon review of a bank letter or facts adduced in discovery

is necessary. In a Decbtation supplied by HuntinJloD BUak, which was filed with the Commission (which

the parties do not quote or nen ",tnII« in dIeir Exceptions), Mr. Fnsier, the author of the letter

confirmed that assunnces do indeed exist for providing funding in this case. At. Mr. Fnsier stated:

I am an -Executive Officer- of HuntinJloD....For more than tweDty-five yClltS I have held
manaaement and executive positiODl in the haw", iDdustry. Durin, that time I have made
hundreds of promiaes, repreleDtations and commitments on behalf of my bank employer. I have
never failed to carry out such commitments.

• • • •
I was first approIlChed in December, 1991 by SIIeUee Davis concernina the application she was
intendin, to submit for former StatiOll WBBY(FM) in Wee&ervil1e, and the availability of fundin,
from HuntinJloD Ba* to fiDmce that project. MI. Davilllld her husbllld, RePnaId Davis, have
banked with this iDstitutiOll for a number of yelU'l. I persoaalIy am well acquainted with Ms.
Davis' finances, the success of her put buaiDeIs IIld her track record in nmning a successful
business, and her standing and reputation in the community. I also am familiar generally with
what had been statute and stability of Statioo WBBY in the Columbus community durin, the
period it was operatinJ. At. I indicated in the leu« that I wrote to Ms. Davis, this institution has
been anxious to provide financing to Ms. Davis for lilly of her personal and business endeavors.
The Davis proposal was all the more intere8tin,1Ild attractive in lipt of the recent history of a
prior operator havin, successfully operated in the same facility, on the same frequency and in
much the same market.

In order to verify the ability of HuntinJloD BIIIk to provide the fundin, that was beinJ requested,
at the time of her request I requested that MI. Davis provide information to me coocemin, the
level of financin,lIbe would Deed IIld infor.-i_ concernina her current fuumcea in the form of
a current balance sheet. That information all was provided. In additiOll, Ms. Davis and I
discussed the project and some ofher plana for the station. At. a Seoior Officer with Huntinaton,
I am very familiar with the institutiOll's 1IIldin, criteria. Moreover, Ms. Davis' proposallDd
financial information has been reviewed with • seuoned 10m officer. Bued upon that evaluation,
it was the determination at the time that inquiry was DIIlde, and remains the undersWlding of the
Huntington today, that fundin, can and will be provided in accordance with the level of financing
requested in the December 27, 1991 letter, and in fact can be provided at the level of financing
stated in the March 9, 1992 letter..... This decision was made with the understanding that Ms.

- 3 -
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Davis intends, if poIIible, to ... a ...... portioa of the~ for the IIbltioo (which may
reduce the IIIIOU.t of to. that will he DelMIed>, lad that the PCC 1ica:a8e may DOt permissibly be
subject to a IeCUrity iIderest by this iDldtutioa. MI. Davis 1118 kept me informed of the proaress
of the appliC8tioB, ud as I repelteclly have ...... her since her request was approved, the
anticipated availability of fundiq 1118 remained in place.

• • • •
The attached 1etten correctly reflect inteDtions of tbi. inltitution to provide fundina to Ms. Davis
under the cooditioas stmd therein. nus inatitutioa hal not in the put, nor will in the future,
issue any documeats which are filse, or which fail to lICCUI'ately reflect the intentions of this
institution.

Davis Opposition at Attacbmelnt 1.'

6. Therefore, the parties' claims that the "Huntinaton Bank bad virtually no knowledge ofDavis'

financial qualifications, ber put business record, credit history, or business plUlS" (ASF Exceptions at 5)

and that the certification was obtained "from a baker...who know notbina about the basic facts needed by

a bank..... (Wll Exceptions at 2), ID.d their simultaaeoualy speculatioa that the letter merely was an

..accommodation letter," was proven below to be wboIIy incorrect. Under traditional Commission

precedent, in order to determine that an applicant bas "reuonable assurance" of "committed sources of

funds" from a lending institution, the Review Board stated that the factors that are to be considered are as

follows:

Whether (1) the bale 1118 a loag and established relatioasbip with the borrower sufficient to infer
that the lender is tborouJbIy familiar with the borroww's ISlets, credit history, CUITCIlt business
plan, ID.d simiI.- dMa. See Mu1ti=Stale C'nmpmiR'i-, Inc.• v. FCC, 590 P.2d 1117 (D.C. Cit.
1978); or, (2) the proepective borrower hal provided the bak with such data, ID.d the bank is
sufficiently satisfied with this fioanciaI iJlformMioa (e.,., coUateral guarantees, see Cbempep
Radio and ToIoyjljop Co.. 70 FCC 2d 2063, '1J112 (1979) that, ceteria PHibus, a loma in the stated
amount would be fortbcomiD" ID.d that the borrower i. fuUy familiar with, ID.d accepts the terms
and conditions of the proposed loma (e.,., payment period, interest rate, coUaterai requirements,
and other basic terms).

Scioto Broadcasters. 5 FCC Red 5158,5160 (Rev. Bel. 1990). As the Review Board bas stated even more

recently:

In the abseoce of •.. a long-term reIatioIIIIUp, a borrower need establish that it provided the bank
with financial data upoIl which the bat could review the 10fID request, that the bank did so, ID.d
the bank is satisfied with the data.

A.P. Walter. Jr., 6 FCC Red 875, 877 (Rev. Bel. 1991).

, Assurances of funding from Huntington Bank have been accepted in the past. ~ Scioto Broadcasters, 5
FCC Red 5158 (Rev. Bd. 1990).

-4-



7. As seeD, Davis puaed l!2lb of theee teIta, Do,... as abe bas an established lOllI-term baking

relationship with the lending institution, bas supplied that institution with information sufficient for it to

review, and the institution bas tentatively approved the funding request - Davis' loan request IlIDdI has

pused initial muster with the lMmk, and her t.ckground, her finances, and the intended purpose of the loan

satisfy the Huntington Bank's credit criteria, aad the perUee' argumeat continue to fail to take the

Huntington Bank's SWOrD Declantion affirmiDa thoee .-urances into account. Thus, the Presiding Judge

correctly denied the parties' request for the addition of an issue. What the puties are attempting to do is

second guess the lending institution's decision - a matter beyond the jurisdiction of the Commission but

wholly within the confines of the private judgement of Huntington Bank.' Davis is an established

businessperson in the Columbus-area business community. She bas received a valid and adequate assurance

of the availability of funds to construet and operate her proposed facility. In denying a request in another

proceeding to add a financial issue (and affirming the -reasonable assurance- standard), the Commission

recently stated that no financial issue is warranted where:

the bank letter reflects sufficient dialogue between [the applicant] and the baDk to establish that
it bas a present, firm intention to mike the proposed loan, future conditions permitting. Thus,
in the absence of specific evidence of the lMmk's UIlfamiliarity with (and failure to review) [the
applicant's] financial qualifications, the cues cited by petitioners do not support the addition of
a financial issue against [the applicant].

, For example, the pubes COIIIpIain tbat Davia will DOt~ .... which can be subject to • security
interest by Huntington. wn Bxceptioas at 5 and 8. TIut is......... In the evellt no Mid-obio equipment is
provided to Davis, she will purduIIe .. own DeIdy $115,000 wortIt of equipmeDt and will be initially
borrowing $240,000, all of which could be amply coIlateraIi-.I by the value of tho equipment, tho station's
future accounts receivable, and by her penonallB8et8 - in the eveot the Ieue equipment remains available at
grant she will purchase and own over $60,000 of equipmeot but would Deed initially to borrow only
approximately $150,000, which evell more easily aIao could -'y be collatoraliz.ed by the value of the
equipment, the future accounts receivable, and by her ...... g. WII BxceptiODl at 5. Finally, WH's claim
that the loan -exceeds her entire net worth- (WU Bxceptioaa at 7), is iDcorrect. A1J established at the
deposition, the balance sheet doeI DOt iDclude the value of.. 100. OWDlII'Ibip of Britt BusiDeIs Systems. As
information submitted in Ms. Davis' Heuing Exhibits Ibowa, Bria Busiaess Syltem8 is an established business
which bas consistently been I'IDked 88 one of the top Xerox dellenlrips aationally, and which will be sold in the
event Ms. Davis prevails in this proceeding_ Davis Exh. 1. The busiDcss has DO debts (other than debts owed
personally to Ms. Davis). TR 382, 388. As noted at the bearing, in 1992 Britt bad an annual net positive cash
flow of approximately $80,000. TR 415. Using evea a typic:8l multiplier of four-to-five times cash-flow which
has been used for the sale of similar businesses, it can be estimated that the value of her business is in the
neighborhood of $300,000 - $400,000.

Thus, there is no basis for the parties to second-guess the current judgement of the Huntington Bank.

-5-



Uberty ProductiOlll. , I igjtc!d Pvtpegbip. 8 PCC Red 4264, 4265 , 6 (1993). Here, there is specific

evidence both that fiDImciaJ information was aupplied, .. that it bas beea reviewed. Similarly, in ADnette

B. Godwin, 8 FCC Red 4098 (Rev. Bel. 1993), the Baud found that no issue was warranted where, as

here, an applicant -supp1ied [the but] with the ordinary loan request documentation and data; specific

terms were exchanpd; IDd the bat's vice preIideDt ... expressly reaffirmed its positive intent when the

but letter was questioned. - lsi. at 4101 , 8. Tho Review Baud bas lItated that the Commission will not

second-guess the willinpe88 of a financial institution to make ,loan. HarriIOD County Broadcastjng Co.,

6 FCC Red 5819, 5821 , 14 (Rev. Bel. 1991). Baed upon 111 of this bindina precedent, no issue was

warranted in this case, as well.7

8. Finally, the cases cited by the parties are iuppo&ite. Unlike Praise Broadcasting Network,

7 The parties' recitation of other ticts also are flawed, IDd COIIBJUeDdy do not dictate the addition of a
financial issue in this proceedm, .,.mat Davis. (1) There is DO evideoce in the record that Mr. Frasier is a
social -friend- of Davis' as claimed by WIl - in &ct, depoIitiaB teItimoay reflects the euct opposite. WIl
Motion, Alt. B, TR 44. g. WIl ExceptiOlll at 2. (2) WIl', claim that baDIc'. letter -made no sease in the
context of Davis' actual busi.ne8I plan- (Wll Exceptioaa at 3) is vaexp1ainecl1Dd UIIIUppOrted. (3) WIl's
claims that Davis -provided [HUDtiqtoa. BaDk] DO budaet or ",...., plan, never discussed the projected
profitability of her propoeed veature or the IDOIMlWy value of the propoIed Btatioa- (Wll Exceptions at 3-4) all
are unsupported by the trlIDIcript citatiOlll contaiDed in WIl'. 0fiIiaaI Motion, mel alto fail to account for the
fact that Davis and Mr. Fruier bid ,1-atbYCOD~ cc.:eming her loan request, the past history of the
station, and her plans to apply for the 6lcility. WIl Motioa, AU. I, TIt 49-52. (4) To the extent that
Davis never -discussed- the blat's credit criteria or ..... of .... projecled loan, or collatenl that may be
required with Mr. Frasier (WII ExceptiOlll at 4), that fIIct is irreIeYIDt in liabt of the fIct that he bad
determined that Davis satisfied thoee criteria, and the tenD8 IDd collatetal of the projected loan were reduced to
writing g R!tl of the issued but letter. (5) WIl's claim dIM other than her IlllllAJ8lDeDt that Davis never
discussed her staffing plans with Prasier (Wll Exceptioaa at 6) &lao is incorrect. All the transcript reflects,
however, is that while she had DO -deep conversation- about the topic, she did diacuss with him that she
intended to ron a station that was staffed properly, with benelf....,ma the station. WIl Motion, Alt. B, TR
52. (6) WIl's assertion at footnote 4 of its ExceptiOlll, wbereby it claims that Huntington's collateral
requirements make no sense because -it is obvious that a station uuble to meet its periodic but payments
would not have accounts receivable sufficient to satisfy the entire loan, - itself makes no sense. First of all, in
this instance, "accounts receivable- are not the only collateral beina required by Huntinaton Bank, so they
would not independently DSlId to be of • sufficient J:DllIDitude to protect the eotire loan, alone. Moreover,
WII's statement conceptually mites no sense. -Accouats receivlble- is uncollected money. In many instances
in the broadcast field it is wee-y beelU" money has not yet beea collected that a station is unable to
"meet. ..periodic bank payments, - despite the fact that the station may have hundreds of thousands of dollars of
uncollected funds on its books which oventualJy will in fact be collectable in the future. In such instances, the
bank has a first lien on those uncollected funds, which serves to protect and serve as collateral for any loans
that have been provided. When the funds are paid by or collected from the station's advertisers, they then go
directly to the bank to payoff the loan.

In any event, all of these considerations were and remain private business determination of the
Huntington Bank.
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8 FCC Red 5457 (Rev. Bel. 1993), cited by ASF (ASF Exceptions at 6), whore a financial issue was

warranted because the fiDlDcin, was propoaed to be provided from a financial institution throuah a limited

partner, yet (1) the financial institutioo bad DO appueot knowledge of the individual to which the funds

would be ultimMely provided, (2) the fioancial institution expresaed only a willingness "to consider"

extending a loan, (3) it was unclear whetber the but ever considered the borrower's qualifications, (4)

it was unclear whedler a required outside "panator" would be available, and (5) in any event, the bank

issued no statement affirmin, its continued preeeot intention to actual H1md a loan, Davis herself is

borrowing the funds, Mr. Frasier is familiar with Ms. Davis, no outside "JWU1Ultor" is bein, required, and

Mr. Frasier's declaration affirms that Davis' qualifications were reviewed not only by him, but also mother

seasoned officer in the lOIn departmeDt. Similarly, unlike Shawn Phalen, S FCC Red S3 (Rev. Bel. 1990)

(where information from the applicant's desipated fiDlDcial institution established that the prospective

borrower had provided DO financial information to the bank: sufficient to allow it to make even a tentative

commitment), and Isis Bl'OIdcast Group, 7 FCC Red 5125, 5129 (Rev. Bel. 1992), where the bank's

representative "said the bank: has not received sufficient information to make any decision about a loan"

WI. at 5129 , 16), in contrast here, Huntington Bank has specifically affirmed that it had received

information adequate to make a tentative commitment, and that the information has been reviewed. Thus,

the depth of Huntington Bank's familiarity with Ms. Davis and her project is totally unlike that found in

the cases cited by the other parties in this proceeding.

9. In short, the parties' allegations are the result of (incorrect) speculation, and selective

presentation and misreadin, of the record. Davis bad two choices of fiDlDcial institutions from which to

obtain a loan -- Davis choee to pursue the one which bad alre8dy been agressively seeking her business.

Ironically, the parties are on one hand pandin, the value of Davis' existiq asset (her existiD, business)

for purposes of attacking the credibility of her integration proposal, yet on the other hand is claiming an

inability on her part to obtain a loan from a local financial institution with which she has banked for years,

which is familiar with her credit history, and which has been anxious to do business with her in the past.

This two-faced argument should be rejected.

10. WH's second argument, that Davis has not yet affirmatively committed herself to accepting
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the terms proposed by H_Ciqtoa But, aIeo wu pIOv.. to be incorrect. wn millChatactorized Davis'

testimony.' She never his stated that the blmt's propoeed tenDs are affirmatively ypcceptable - all she

bas stated is that she has not yet decided whether she will need or aaree to secure the loan with wpersonal

propertyW (such as her home in particular), or whether she will instead make available alternative property

to secure her personal commitment. Davis Opposition, Att. 2 at TR 59, Att. 3. In contrast, she bas never

stated that she is unwilling to provide an appropriate w!IClCUI'ed persogal cqmmitnmtW (the precise term

contained in the Hunting But letter of reuonabte auurance) required in the bank's letter, and as Ms.

Davis clarified in bee Opposition, Att. 3, the term8 in the HuntiDaton BuJt letter are indeed acceptable.

Thus, despite the fact that she has not yet decided whether she will agree to secure the loan with wpersonal

propertyWsuch as her home in particular, she is willing to accept the precise terms contained in the letter

to the extent market conditions may justify or require it', and is willing to provide the required wsecured

personal commitmentW in order to obtain the loan. Therefore, WII's mischaracterization of Ms. Davis'

deposition testimony also does not form a basis for the addition of a financial issue in this proceeding.

11. Davis is financially qualified. The Presiding Judge's ruling denying the requested financial

issue should be affirmed.

Davis Comet'! Wqs AwcuyW 100" ,,,,,,.,,,,,,,, CmIIt

12. To the extent wintegration creditW continues even to remain even relevant in this

proceeding,lO Davis remains entitled to 100" integration credit. As a general matter, integration credit

, A great dell of the iDterpretive coafuIioR wn •••.,aed to weave resulted from the &ct that Ms.
Davis was not respondinJ to a lIpeCific queetioa wt.a delivwiltl die teltiJDODy on which wn relies. wn
Motion at 5. The questiOll Mr. McCormict ubd WI8 wDid you lIave any diSCUSliOll with Mr. Frasier as to
what constituted a secured penoaal commitmeot'r After frlp _ .. to the queItioa, Ms. Davis provided the
opinion wsometimes you have to mortpp your houee IDd all .... kiDd of stuff, W that they didn't aet into
specifics wabout that, wand that she would be deciding at the time of the loan whether or not it would be
necessary for her to secure that wpersonal property. W ~ Davis Opposition, Att. 2 at TR 58-59.

9 However, as the Commission has recognized:

projected expenditures and sources of funds relied upoa by applicants in establishing their
financial qualifications frequently change and are rarely carried out as planned.

KRPL. Inc., 5 FCC Red 2823, 2824 n.1 (1990).

10 Susan M. Bechtel v. FCC. Case No. 92·1378 (D.C. Cir., Dec. 17, 1993).

- 8 -



is warranted when the -Wlicant seta forth a specific intopatioa credit, the applicant IIdberes to that

proposal, and there is a I'ClISOIIable assurance that the plan will be carried out. Coast IV. 5 FCC Red

2751, 2752 f 8 (1990); ROVce IptmpaCjopal Bl'OIdcutiAc. 5 FCC Red 7063 f 7 (1990). Where an

applicant presents sworn evideoce averring that he or she is the applicant's IOle owner and in which he or

she pledges to devote 40 hours per week It the station in the role of aenenl 1IJ8DaIeI', that pledge

constitutes mimi~ evidaIce that the applicant's intepation plan will be carried out in the event the

applicant receives a grant. Helen Broadcasters Inc., 7 FCC Red 6844, , 3 (1993). In considering whether

an applicant has met its burden of proof concerning integration, the entire record is appropriately

considered, including testimony on cross-examination. hi. Accordingly, a promise to work at a station

as a General Manager "should not be brushed aside unless compellinc evidence to the contrary is

available." Bisbee BfOIdcgters. Inc., 48 F.C.C.2d 291, 293 (Rev. Bd. 1974); Broadcast Associates of

Colorado. 100 F.C.C.2d 616,618 f 5 (Rev. Bd. 1985). Integration credit only is to be denied where there

is "compelling and specific record evidence establishing that the subject proposal is inherently unreliable."

Frank: Digesu. Sr., 7 FCC Red 837, f 3 (Rev. Bel. 1992). "Mere suspicions" are no basis for disregarding

an applicant's integration proposal. Goodlettsville Bl'OIdcuting Co., 8 FCC Red 57,61 , 17 (Rev. Bd.

1992); Cleveland Television Com. v. FCC, 732 F.2d 962,969 (D.C. Cit. 1984).

13. Ifan applicant proposes to m!IiD an outside business interest, the very existence of [the] other

interests renders questionable the applicant's integration commitments in the absence of an additional

showing how those interests wiJI be accommodated. Blapcett Broadcasting Co., 17 F.C.C.2d 227 (Rev.

Bd. 1969). Where, however, an applicant submits an unequivocal pledge to wholly terminate a practice

or any other business interest, the Commission wiJI award 100% quantitative full integration credit. ~

Marie Kramer, 5 FCC Red 563 (Rev. Bel. 1990),u Here, SheIJee Davis has proposed to work full-time

as General Manager of her proposed station, and to effectuate that pledge, she has indeed committed that

she wiJI terminate aU other paid employment and sell her existing business in order to effectuate her

II Board Member Blumeathal hu eIpOU8ed the view that lppIicuts be abeolutely regyjred to "foreao
altogether a significant busiDeII interellt...or to demoa8tnte dIat hoi_.. beeo _tWly a pusive owner in
the enterprise." Kevin Potter, 6 FCC Red 1278, 1282 (Rev. Bel. 1991) (Statement of Board Member Norman
B. Blumenthal Concurring Dubitante).
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inte,mion commitmel1t. Davis BIb. 1 It 1. Bv. ill die eveat Jbe could DOt seI1 Britt for an acceptable

price, she would ceue opentina Britt in die eveot Ibe is awarded die permit in this proceeding. TR. 420.

Thus, Davis is entided to 100" quantitative intepatioo credit.

SoU 01 BrlIt lJIubuu S,*'U

14. ORA 8J'I'M'8, in part, that Davis is not entitled to quantitative intep'atioo credit because she

has Whas made no effort to sell Britt. W ORA Exceptions 117. That claim is false, misleading, and

irrelevant. As the leCOI'd shows, Ms. Davis IIIBdx has transferred a portion of her company that

previously was owned by her but was operated by her brotbor-in-Iaw, Benjamin Davis. TR. 431.

Moreover, she has been collecting names of interested buyers, IDIIde inquiries concerning the proper steps

to be made to transfer a business such as hers, begun reviewing publications where businesses such as hers

are marketed, and has bep to arrange for a formal appraisal of her business to be conducted. TR. 383-

84. This is in addition to her ongoing efforts to promote tile growth of the business, to ensure that it will

be as marketable as poaible. TR. 384, 391. In &ct, Ibe intentionally has developed Britt in such • way

so that it can wstand OIl its own two feetw~ her continued involvement. TR. 386.

15. Moreover, insofar as Davis has pledged to terminate all paid employment and will sell her

existing business in order to effectuate her integration commitment, ORA's claim is irrelevant. Davis Exh.

1 at 1. This pledge is clear and unequivocal. As Board Member Blumenthal recently noted:

the Board has accepted an unequivocal pledp to wholly terminate a practice, .. u., &:!Ia
Marie Krpw, 5 FCC Red 563 (Rev. ad. 1990), me .!lcIIiId, 5 FCC Red 5349 (1990), Ifr.d
m iudgemmtg .-.loyaer y. FCC, 946 F.2d 1565 (1991) (Table),just as we regularly credit
other pledps to wboUy divest of any other busiMII interest, absent some anticipatory showing
to the contrary. Pledges to terminate completely. business interest are, relatively speaking, much
easier to police. It is where an applicant proposes to mlIiJl, but~ oversipt of, a significant
outside interest that precedent bridles.

Linda U. Kulisky, 8 FCC Red 6235, 6240 n.4 (Rev. Bel. 1993) (Statement ofBoard Member Blumenthal).

16. The fact that she has not walreldyw sold (or, in ORA's view, not undertaken sufficient

WeffortsWto sell) her business is largely irrelevant. The pledge is one that is designed to be effectuated ill

~~, and as the Commission has stated, Wwe do not expect applicants to forsake their livelihoods

while their applications are pending. W Cuban Americg, Yd., 2 FCC Red 3264, 3269122 (Rev. Bd.
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1987).12 Davis. nor lAy other applicant, is forced UDder Commilllion precedent to immediately abandon

sources of existing income m::im to a final Order in order to be entided to quantitative inteption credit

(Cuban American Ltd.. 2 FCC Red 3264. 3269 , 22 (Rev. Bel. 1987», since no applicant ever bas a

guarantee that its particular application will be JIlIIlted. 13

17. For all these rea&OD8. ORA's arJUlDeDt should be rejected.

18. The applicants also argue. eIIeIltially, that Davis' business i. unmarketable, and she will be

-unable- to sell her business in order to ef'fectuMe her intepatioo commitment. The major flaw in the

parties' arguments lie in the !let that. as the Presidiag Judge noted. whether a business is -marketable- lies

predominandy in the question of what price the asset will be offered. TR 387. They fail to note that as

Davis testified both in depositions and at the hearing. in the event she is awarded the permit in this

proceeding, in the event Ms. Davis could DOt sell Britt for an acceptable price she would~ operating

Britt. TR 420. Thus, in all events. there will be no impediment to Davis' ability to effectuate her fuIl-

12 ~. Anchor B""'h"= Limited Per1por+jp. 6 FCC Red 721,723' 13 (1991) (testimony
concerning applicant's £lIImIl reeidmce DOt relevlAt to appliclat·s pIedae of JiIIIII» residence in the community
of license). ~•• Coat TV. 4 FCC Red 1786. , 3 (1919) (-it is 1IIlRlalistie for this Commilllion to expect
the status of the principals of .. applicant to remain stl&ie duriq ofta leaathY proceedinp-). Integration credit
has properly been awarded to IppticIBts who oevertbeI-. lip DeW COIltnetUa1 employment commitments
during the peadeocy of Comaaiaioa appJicatiOOl fCpbe A"':. LId., ....>. beJin new careors
(Poughkeepsie Brnedgetjp,. 1.14..5 FCC Red 3374.3380 (1'ev. Bd. 1990»,01' evea COIIUDeIl<:C new
educational endeavors (CI "'"9" a .. 5 FCC Ilc:d 5348 (Rev. Dd. 1990». as Ioaa as their activities or
commitments can be fulfilled prior to the expiration of the permit's coutruction period or are terminable
flexibly or at will.

13 For this reason. jUlt as the Commillioo does DOt require 1flPIicuta' priDcipaIa to JO tbrouP the time
and expense to move to a COIIIIIIIIDity prior to JI'IIIl in order to nceive credit for future residency (lIS
Communicatiogs. Inc.• 7 FCC Red 6448.6457 (Rev. Dd. 1992) (...-0 promise to reIoeate ordinarily sufficieat;
integration credit awarded althoup DO plans to move have yet beea made». to purchase a transmitter site prior
to grant in order to specify a transmitter site <Eli. Jnw+wtip, Corp•• 5 FCC Red 5350 (1990) (it would not
serve the public interest to Idd to the costs and rislc Chat applicants iDcur by requiring them to secure binding
commitments for the use of transmitter sites». or to evea '0 t:brouP the time and expense to submit a formal
loan application prior to JIlIIlt in order to validly claim that tlley are -fi.aancially qualified- (A.P, Walter. h., 6
FCC Rcd 875. 879 n.5 (Rev. Bd. 1991); 1M Yew Vallo! RrmtLzrtjor Co.• 589 F.2d 594. 599 (D.C. Cit.
1978) (since license application may DOt succeed -for yean, or" Ill, - Commillion requires only that applicants
establish a -reasonable 188U1'1DCe- of fiDlncinr». so. too. tile CommiIsion bas never required applicants to go
through the time and expea8e to beain active mark" of their existina businesses based upon a hoped-for.
anticipated. but nevertheless speculative. grant from the Commission,
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time integration commitmeat. 14

19. Moreover, the claimed teUODI for the .ne,ed -UlUllllitetability-of Davis' business are

without basis. They claim, for example, that the business is UDIIIaI'ketable because of restrictions contained

in its dealership coatnets. WII Conclusioaa _ 1 17; Rio&« &ceptiomI_ 6-7; WII &ceptious at 11-12.

Pursuant to CommUIioa. precedeDt, an iDteJntioa. plan is sufficieot .. lOll' as there is a Wreasooable

likelihoodW that the .pplicat will be able to carry out its inteJnDon duties <Las Americas BroIdcasting

Co., 1 FCC Red 786, 794, 137 (Rev. Bel. 1986». That -likelihoodW clearly exists here. The vast

majority (80-85") of Britt's business is throu,h the sale of Xerox products. TR 430. While the Xerox

dealership agreement requires prior written consent for assignment, the contract specifically provides that

consent wshall not be unreasonably withheld. W Ringer Exh. 6 at S.U Significantly, the competing

applicants have submitted DO testimony showing that Xerox is unlikely to abide by the terms of contract

by withholding consent. Therefore, the tiet that some -prior consentW
• of Xerox is required prior to the

contract's assignment is irrelevant. III 11

14 Stated otherwise, UDIib the situltion fouad ..,...aIy ia 'k'w!' Bolt n, 8 PCC Red 4074 (1993),
where it developed that an .pplicat's inteJratiOll pIedae wu coatiqeat (Ihere, OIl the practicality of introducing
a certain specific format OIl his proposed station WI. at 4075-76 11 9-10», Davis proposal is entirely
unequivocal.

1$ Thus, for example, delpite die fict that bfOIIdcMt lI&atiou .... DOt immediately usipable (i.e., insofar as
they require prior Commissioa~ prior to -aa-t), tbe Commission routinely credits applicants' bare
assertion that they will divest tbeIMelvee of contIictina broIdcut 1ic:eaIeI,~ the fict that the interests are
not wfreely assignable. W No sbowiDg of -marketability- i. NqUired. ~ Bam Skidelsky, 7 FCC Red I, 8
" 36-37 (Rev. Bd. 1992) (rejects coateiltiOll that diversification demerlt is WII'I'Ulted against competing
applicant simply because it is wunclear whether [the applicant] can sell the stationsW

).

16 As to the remainder of her business, only the 5" of her business governed by the Panasonic contract
would not apparently be assignable. TR 430; Ringer Exh. 5 at 6-7. In contrast, 10-15" is not restricted by
any contractual limitations. TR 430.

17 Wuboe ShO!hoqe "nr'e"i". Inc.. 3 FCC Red 3948 (Rev. Bel. 1988), aod Swan BroIdcasting
Limited, 6 FCC Red 17 (Rev. Bel. 1990) (cited in WII Exceptiou _ 12), are inapposite and are fully
distinguishable. Washoe SbosboM involved a situatioo where anlpplicant's principal inteoded to retain his
McDonald's franchised business, but. contractual provisiOllMl'eeted the principal to devote his full-time
attention to that business. Integratioa. credit rightfully WIllI deaiecl. WI. Shoshone, 3 FCC Red at 3952
, 15. Similarly, Swap B'lWkMi1l also involved an appli<:aDt dill iateIlded to lIlIIiIlan existing business, but
the applicant was contractually oblipted (under the __ of. proIflIDl administered by the Small Business
Association) to continue to wort at the facility full-time as PreIidalt lDIJIor CEO of the business. There, too,
integration credit was denied. hi. It 1816. WhIt WII coatiaues to fail to note, however, is that the full
Commission reversed and remanded that decision, and is allowing the applicant to explain how it can reconcile
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20. 1'herefore. 88 the record demoaItrates. there uUts DOW. aDd baa always existed. far more

than simply a -reuoaable- likelihood or assurance that her busiDess is caplble legally of being tnosferred

to a new owner. as repreaeoted in this proceeding. and sam if it is not. the business will~. There

exists no conflict. potential or possible. to Davis' integration proposal. The gy:rml existence of Davis'

business poses DO impedimeot to her ability to provide exclusive attention to the Westerville facility ill~

future. or to her entidemeat to m award of 100" quantitative integration credit in this proceeding.II

Value 01 BIUIa"

21. As to the parties' claims that it is unlikely that the Britt will be attractive or profitable as a

business absent Ms. Davis' continued involvement c... ~. Ringer Exceptions at 5-6). those claims are

totally speculative. While it is true that Ms. Davis is the founder of Britt and established Britt as m on-

going business entity (Davis Exh. 1 at 2). the patties have submitted DO evidence~. expert testimony)

establishing in my way that Britt is -worthless- without her continued participation. that others with the

same care md dedication to the business cannot JIIQ enable Britt not only to survive but to grow. or that

existing clients will abandon Britt when it is sold. In fact, the record suggests otherwise. Ms. Davis'

sales efforts currently involve predominantly taking orders on existing house accounts (which are accounts

who have placed previous orders and who purchase additional equipment). TR 378. Thus, new accounts

already are being lCquired by employees of Britt~ !bID Ms. Davis. In fact. Britt's former Cleveland

office was run. for DIlL without my involvement by her - the office was run by her brother-in-law,

Benjamin Davis. The parties submitted DO evidence at the hearing that the Columbus office cannot also

its SBA obligations with its FCC intep'ation pled",. Swg BroIIdcMtjng. Ltd.• 8 FCC Red 4208. 4209 , 8
(1993).

Here, in any event, uaIitebIa or Weshon .... Ma. Davis baa pledged that she wilIg retain
her existing business. and the filet of the matter it that DO provWioe obIiptes her to continue to wodr:: for Britt.
Unlike the situation found in thole two cues. Ms. Davi8 could quit Britt i"ll'W'WrlY (aDd never speod mother
moment's time or attention to Britt) and not be in violation any contractual provision entered into with any other
party.

18 Ringer also sugests that since Davis' purported -key employees- will leave with her. this also will
affect the marketability of the bu8inesa. Ringer Exceptions at 6 D.2. As the record shows. however. Ms.
Kindall Carmichael is simply an office 1IIIDapC. and Mr. Jim Johnson is a sales representative. TR 382. He is
not, however, even Britt's top salesperson. TR 383. His leaving will not necessarily affect the value of Britt
since more salespersons already are being hired. TR 429.
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be sold, and sub&equeotlyoperated, in a similar 1DtDDet.

22. ORA also claims that wDavis attributes the IUCCeIII of Britt to her per8OD8I involvement.-

ORA Exceptions' 16. However, as she DOted, the succeu of the company has D2l beeu based due solely

on her sales and penonaI contacts. TR 377. As she testified, while oriripalJy her business was based

predominantly on her penoaaI CODtacts with bet clieots, over the course of time she has hired additional

employees who also repreeeGt the company well. TR 380. While Britt currently has as clients such

nationally-known clients as Anheuser-Busch, American Electric Power Company, the Columbus Public

Schools, Ohio State University, the State ofOhio, the Columbia Bar Association, and the law firm ofBaker

& Hostetler (TR 418-19), no evidence bas been presented that these clients would not remain with Britt

even in the event Britt is sold. As Ms. Davis testified:

The value of Britt Business Systems would lie ill such things as the inventory, accounts
receivables, my other as&ets. Also, the customer hue, the full service mainteDInce that.••last
over time, the good...Dame of the company, ad a110 tho potential ongoing business.

TR 428-29. Thus, based on her knowledae of the office equipment industry, what Britt bas to offer, its

standing in the commoDity, ad its standing as a Xerox dealer, Ms. Davis opined that Britt is a -very

marketable company. - TR 386. Neither the existence of these factors nor the validity of her opinion that

her business is currently very marketable has in any way been challenged through the submission of

evidence or conflicting testimony, competent or otherwise. Therefore, the parties' assertions to the

contrary constitute mere speculation, and must be rejected.

23. Finally, the parties claim that it is -unbelievablewthat Davis would abmdon Britt in light of

the success she achieved with Britt. ASF Exceptions at 12-13; Ringer Exceptions at 6; ORA Exceptions

121; WII Exceptions at 12. Again, the parties are advancing untrue facts to the Board, and are engaging

in unwarranted (and untrue) speculation.

24. First ad foremost, Ms. Davis' -incomew from Britt IS NOT W$I06,OOOW as claimed by

Ringer (Ringer Exceptions' 6), her wcompensation and salaryw from Britt IS NOT W$I05,OOOW as claimed

by ORA (ORA Exceptions 1 16), and her income was NOT win excess of $100,000 in 1992- and her

proposed salary at her proposed station WILL NOT be WIess than one-third of her present incomewas
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claimed by ASF. ASF Bxceptioos at 8. 12. The record shows that M!. l2J!i!' current salary and

compensation is approximately $26.000. TR 421. IIiIl Bulin- sy*p' profits. in contrast. in 1992.

were approximately $80.000. TR 425. While•• the Presidin,1udp pointed out. that profit may

-eventually- accroe to Ms. Davis since she's the 100 perceot owner (TR 424). when or whether it in fact

will ever accrue to Davis is speculative.·'

25. Thus. to the extalt Ms. Davis is ..ticipatin, that she will be paid $30.000 initially as General

Manager of her proposed facility (TR 387-88), her salary in conjunction with this facility will remain

essentially unchanged. As the Commission stated in Bam Skidelsky. 7 FCC Red 1. 9 147 (1992). the

Commission does IQ! view with skepticism applicants' pledges to leaving existing businesses (even

specialized businesses such as 1ep1 practices).:11 The Commission consistendy has rejected the argument

that its was -unbelievable- that an applicant would tum over his sole source of income in the event of a

19 It must be emphasized that Britt is a corpol'ItiOll. DOt a -dJbIai. - The COIJII*IBItiOll paid to Davis is for
her personal use. The moai. reUiDed by Britt ale for cpgoratp U8e8. Corporate moai. are not co-
mingled with Ms. Davis' petIIOII8l fuDds. The will be pused OIl to Davis ooIy when the
business is liquidated or sold - ill the _time tIley .-JIor reiDv-.ed in the company to purchase
additional assets (u" equi.,...at) for the busioess MId to oftiet~ ac:crued from put ye.rs. g. TR 382
(Ms. Davis has made 108D8 to the COIDpIDY. some of which .... ItiD ou....dina). Whether retained profits will
exist in the future when the bu8iDeIs is liquidated or sold is uabowD. llJaliJ that time. however. Britt's profits
do not mconstitute -compensation- to Davis from Britt. either direct or indirect.

7D As the Review Board stated in response to a similar argument in Renee Marie Kramer. 5 FCC Red
563 (Rev. Bd. 1990):

[An applicant] also maintains that no -inteJration· credit sbould accroe its close competitor.
because it doubts that Artbeaia 10yner. a Tampa probate .aomey. will yield sufficient hours
from her law practice to devote full time to statioa .....,emeot. It claims that Ms. 10yner's
testimony contains contndictioDB of her pI.aa for wiDdiq-down her pl'1lCtice. and that her
failure to have adviBed current clients of her peodinJ broIIdc88tin, proposal to the FCC
suggests an inconsisteoey in her inteotioas. AB (the applicant] itself states in its brief. 10yner
has represented unequivocally that she will ...... from her law practice and she will hold no
outside employment and•..devote at least 40 houri per week to the maaapment of the station. ­
We find not ooIy no ... JDvity in (the lflPlicMt's) purported skepticism over Joyner's
-integration· pled",. 'We fiDel DO 10JicaI buis in its WeI -.ppositions. Just W is it
unbelievable that III attorDey would excbla", a proIIMe pnctice for ownership and
management of a televiaioB statioo (the 1fIPIiamt) 00. DOt ever say. but we tab note that my
number of attorneys (iacludina COmmunicatiOlll IpOCialilts) have mipated from the field of law
to a pursuit in broMcastiDJ. (The applicant's] contelltioos here are Dot only wholly conjuctual.
but idiosyncratic to a fault (if DOt downriJbt irrational).

Id. at 565 1 12. The parties' contentions in this case are DO less conjectural.
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gnnt.21 The CommiIIion is not a pataDtor of fiDlDci81 success. I_de Publicatiops. Inc., 29

F.C.C. 315, 318 (1960). So, too, is it not in the buaiDess of protectin, applicants from what others

believe are unwillO business decisions. Two other IppIicants (Rinpr and WD) are proposing to divest

themselves of substmtW busim888S in the evelll their appUcatiODl &to pmted, and III four competing

applicants are investina COIISidenble time, oftOrt, aDd fiDlDci81 1'8IlOUl'Ce8 in the belief that operations on

the frequency in controversy in this proceedin, will produce a viable business that will serve the public

interest. Davis' beliof in the viability of the frequeocy should be no more viewed with skepticism than

that of any other applicant, and the parties' protests to the contrary should be rejected.22

21 Lynn Broedcastina. 7 FCC Red 8563, 8S69" 27,30 (Rev. Bd. 1992); Ljpda U. KuIjRy, 8 FCC Red
6235, 6238 1 14 (Rev. Bel. 1993); W"lP"i Op••is"iP'I!, lAc., 103 F.C.C.2d 1218, 1220 13 (Rev. Bd.
1985), (Review Board rejects as speculative, Ib8eDt submillllioa of rebuttal evideoee or effective cross­
examination, claim that it i. UDlitely that competiDa appI.icIot willl_vo her present position as nurse anesthetist
that she has held for 30 years). &!!2 JIIQ, rem Smjth, 103 F.C.C.2d 1078, 1081 , 4 (Rev. Bd. 1985) ewe
will not infer lack of a viable intepation proposal from the mere existeIK:e (and 1f'OWth) of pre-license business
activity"). As the Review Board specifically stated in CeptraI Tug Bt'OIdcastinc Co., 90 F.C.C.2d 583 (Rev.
Bd. 1978):

Where, as here, an applicant lets forth in some detail his intearation proposal and specificl1ly Illocates
his time so as to 8CC()!DIIIOdete IUs outside interests in order to offectuate IUs proposal, abaeot
persuasive proof, it is UDwillO to loot behind tIaa. npr~1 tatioDs IDd specullte that the applicant will
deceive the Commission by in fact devotin, him8elf to .aodIer field beelUllO of its pecuniary
importance to him. Such a jlldaea-t can only be .-cbed by ..,.,m, in a subjective analysis of the
inherent importance of one endeavor as opposed to another in the applicant's (and our own) scheme of
values.

Id. at 596. See !1m, ADnette B. GodwiJl, 8 FCC Red at 4098-99 (Board rejects claim that it was "inherently
incredible" that applicant would not take a salary at her proposed station).

22 Moreover, the parties' objectiODl are premised on the~t belief that size of income i. the be-aI1 and
end-all of career decisions, arpin, that what they believe is Davis' current compensation belies ber divestiture
claims. That, in and of itself, is contrary to the record developed in this proceedin,. As the record shows,
through nearly every one of Ms. Davis' outside activities as well as the way she conducts her business, first and
foremost Ms. Davis strives on an ongoing basis to~~ community. As she stated, the reason she applied
for the frequency in this proceedin, was because:

it is very interwoven to the community. With••• Britt, I have ued Britt as a vehicle to do different
things within the community, to the best of Britt's ability fiDlDcillly aad time...and also to the best of
my ability. And, with the radio station being such a community focused enterprise, I thought that this
would be a way that I could get even more creative and more involved in the community.

Office equipment is okay. I mean, I have been able to be somewhat creative with IlOUin, office
equipment based on...my marketing ability. I think my Mckground in human relations in human
relations, plus...dealing with customers, bein, involved in the community, being able to develop sales
reps...would build a healthy company.

- 16 -



26. FiDally, all of the parties' fear that Davis willl!lOmehow -ipore- her specific divestiture

pledge, or bas engaged in misrepresentations or submitted evasive testimony to the Commission, also

should be rejected.

27. As to the claims that she may DOt adhere to her inteeratioo pledge, aside from being

speculative, is contrary to her specific tetItimony. 1be Presiding Judge wu in a unique position to assess

Davis' demeanor and credibility. To simply -reject- Davis pledge as dishonestly made would of course

require either a finding that she enpged in a direct misrepresentation (for which no evidence has been

presented), or else would require a conclusion that her -demeanor- made it evident that her proposal is not

being advanced in good faith. The Presiding Judge specifically asked Ms. Davis whether she would sell

Britt before operating the station. TR 385. Davis~, statio, -[she] would put it up for sale and

hopefully someone will buy it as 800n as possible. - TR 385. As a test of her intentions, the Presiding

Judge himself asked Ms. Davis whether she intends to operate both businesses simultaneously. TR 400.

She responded that she~D2l and £QYhl1lQ! operate both businesses simultaneously. TR 400. In fact,

Davis further clarified the record later in her testimony by noting that in the event she could DQ! sell Britt

for an acceptable price, she would~ operating Britt. TR 420.

28. The Presiding Judge credited this testimony, and appropriately awarded Davis 100%

quantitative inteption credit. It is well established law that the Review Board is generally enjoined to

defer to the credibility findings of an AU, and will do 80 where there is support in the record. ToleStar.

ID£.:., 2 FCC Red S, 12-13 (Rev. Bd. 1987); WtiBR v. FCC, 420 F.2d IS8, 162 (1969). Moreover, in the

event Davis deviates from her inteption pledge, she will be required to report that fact to the

Commission, and the Commission is DOW taking appropriate enforcement action in cases where it appears

that such deviations evidence that a misrepresentation to the Commission bas occurred. Projx>sals to

• • •
[W]hat I really am intere8ted in more than _ything... is beiag able to reach out more to the community
and getting the community more involved, brinling more to them. And I really... feel, whether it's
intuition or not, I really feel that I can do that.

TR 392-93. In short, Davis' primary intention is to serve the needs and interests of the community, whether it
is through her continued relationship with Britt, or at her propoeed radio facility. The monetary aspect is
secondary.
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RefOrm the Cmpmjpiop'a CogpRtiye "wiN bocw to Expedite to Be8olution of Cues. 6 PCC Red

157. 160' 22 (1990); Ridwd P. Bott. 8 PCC Red 4074. 4076 , 10 (1993).

29. Ringer also claims that Davia' allepd ·11Ck of candor· with respect to her testimony

concerning the amount of income she receives from Britt Business System on an annual basis and the role

her brother-in-law held in Britt in the put also impIcts the credibility of her intepatiop proposal. Ringer

Exceptions' 6.23

30. Davis did not .,.,e in a mimepreseatatioo or lack of caodor with respect to either of these

matters. With respect to her ....,.. as her teadJDDlly ahowa. wbea Davia was questioned about her ·totaI

salary and dividends.· she accurately testified that her annual salary and bonuses from Britt Business

System in 1992 totalled approximately $25,000. TR 421. That response was direct, immediate, !ml

accurate. The interroption, however became more complex when questioning turned to an inquiry

concerning broader matters, such as the ·totaI compensation· .[she] receives· from Britt Business Systems

(which is approximately $26,300 (TR 421-22», which then eventually turned to and evolved into questions

concerning precisely what amount of profit .Brin Bulin. SYatems enjoys from its operations each year.

TR 425-26. Although Ms. Davis expressed confusion at some points during the questioning,:M her

confusion clearly did not reflect any sort of ·inability· on the part of Davis has to be completely forthright

with the Commission. g. Ringer Exceptions' 8. Significantly, Ringer cannot point to even QU response

which was inaccurate. In each case Davis clearly answered the precise question that was being asked, to

the best of her ability.25 Thus, there was no misrepresentation. Similarly. she correctly and accurately

23 In euence, Rin,. is nqrwtiu, applicatioG of the muim ·P..... in uno. falsus in omuibus <i&a.. he who
speaks falsely on one point will ..... faIJely on aU). Tbe e--Mllioa bas rejected this maxim. Dorothy
Schulze. 7 PCC Red 3790. 3793 , 13 (Rev. Bel. 1992). GeMnIi2led claims of ·lack of candor· on collateral
matters do not undermine intepatioo credit unIeas they fIctually UIIderwt the applicant's ability to effectuate a
pledge to integrate full-time into the management of a station. Richardsoq BrOIdcasting Qf9YJ,l. 5 PCC Red
5285, , 4 (Rev. Bd. 1990).

24 TR 422 (·1 may be misunderstanding this a bit....); TR 426 el. I thought you meant me as the. as
being paid 25,000....).

25 It once again bears reinforcemeDt that Davis' income IS NOT ·$106.000.· g. Ringer Exceptions at
4. Britt Business Systems is a corporation, not a ·d/b/a· and its profits are not automatically distributed to Ms.
Davis. See footnote 19, !YJ![!.
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testified that prior to their recent eepuation, Britt Bu8iDe88 Systems bad a Cleveland office, and her

brother-in-law, Benjamin Davis, did iDdeed nm the Cleveland office, but was Il2l a "partner" of Davis'

(or Vice President ofBritt). The total and complete accuracy ofDavis' testimony was conclusively proven

when responding to similar charges with respect to a "Motion to Enlarge Issues" filed by ORA. ~

"Opposition to Motion to EDlatae Issues Against Davis" filed on September 17, 1993.

31. This matter specificaUy was placed before, CODSidered, and rejected by the Presiding Judge.

Therefore, Ringer's claim that "the Presiding Judge pve no consideration to the tict that Ms. Davis gave

wavering and evasive testimony on at Ieut two occasioas" incredibly fails to account for the tiet a request

for an issue regarding this very matter specificaUywas~. As the Presiding Judge concluded:

The Trial Iudp bas lODe over Davis Exhibit 1 (Inte,ntion and Diversification), Davis Ex. 2
(Auxiliary Power), aDd all of Ms. Davis' testimony (Tr. 374445). He can find absolutely no
creditable basis for .yin. she knowingly and uniDtentionally misrepresented in her hearing
exhibit. Nor is there any creditable basis for saying she pve evasive and candorless testimony....

The most that one can glean from Ms. Davis' bearing testimony is that she may have misled a
newspaper reporter who was interviewing her back in 1991. This is of no great moment and
appears to have been more a product of carelessness than evasiveness.

SO, the "Motion to Eularge Issues Against Davis" that Ohio Radio Associates filed on September
15, 1993, IS DENIED.

Memorandum Qpinion and Order. FCC 93M-614 (Sept. 14, 1993). Significantly, Ringer bH D21 filed

exceptions contesting the 8CCUl"ICy of that MO&Q.26 This argument, therefore, should be rejected.

32. ORA implies al80 that Davis is not eatided to quantitative integration credit because of her

lack of present knowtedge about the ladio iDdustry. ORA's proposed findings and conclusions contain a

host of inaccuracies and irrelevancies.27

26 Under Section 1.277(a) of the Rules, an applicant waives "any objection [to the Initial Decision] not
saved by exception." 47 C.F.R. § 1.277(a).

rI For example, ORA claime that "Davis doeI not actually bow how Inuch it would cost to operate a
station." ORA Exceptioas 1 19. 1"here is Jl2 teltimoay to tbat effect, aad in .y event, the Commission
repeatedly has stated that "lack of broIdcast expen.ee is not relevlDt to the qUlDtitative integration analysis. "
The BaltillJOte Badio Show, 4 FCC Red 6437,643817 (Rev. Bel. 1989). ORA aI80 claims "Davis bas never
done a market analysis as to a format for her propoeed statioo." ORA Exceptions 1 19. ORA does not explain,
however, what relevance that fact bas under the Standard Comparative Issue, or of what relevllllce a format
decision today would have for a station which may not begin operating for two years (during which time the
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